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INTRODUCTION
The two positions in this case are very simple. Appellee (the "Commission")
believes a vehicle must be purchased in a single transaction to be tax exempt. Appellant
("Simon") believes a self-manufactured vehicle purchased in two or more transactions is
also exempt. Based on the analysis below and in Simon's opening brief, Simonfs position
is both legally and practically the correct one. Accordingly, the Court should rule in
Simon's favor that its satellite tracking units are tax exempt.
ARGUMENT
I.

Whether Sales Tax is a Transaction Tax Is Not a Disputed or Relevant Issue
in this Case.
The Commission's linchpin argument throughout its brief is that Simon's purchases

of Satellite units are not exempt from sales tax because sales tax is a "transaction tax,"
and the satellite units were not "vehicles" at the time of the transaction. This argument is
irrelevant to this case because it is undisputed. Simon freely admits, as stated in its
opening brief that "sales tax is a transaction tax, which means the tax is upon the
transaction itself, not the property involved in the transaction." (See Simon opening brief
at 15.) Simon also admits that its satellite units were not "vehicles" at the time they were
purchased. The units did, however, become an important part of a vehicle soon after.
The issue in this case is not whether sales tax is a transaction tax. The issue is
whether events occurring after the transaction in question can be used to determine
whether the transaction is exempt. In other words, does the Sales and Use Tax Act
involve just one transaction and the facts in existence at that time, or can other
#119333 vl

transactions, or post-transaction events be relevant also? The Commission espouses the
notion that only facts in existence at the time of the transaction are relevant. However,
the Commission cites no authority for this premise. The Commission also fails to refute
the powerful authority supporting Simon on this issue - that ten other Utah sales tax
exemptions indeed require an analysis of facts occurring after the transaction to determine
exempt status. (See Simon's opening brief at 16-17).
To justify the authority of these ten exemptions, the Commission contends that
events occurring after the transaction in question are irrelevant only in this case. The
Commission fails to explain, however, why the vehicle exemption should be treated
differently than every other Utah sales tax exemption. The fact is, the aforementioned ten
exemptions show that sales tax is immensely interested in post-transaction events.
Moreover, a vehicle, like a passenger tramway, can be purchased in two or more
transactions and still be exempt. (See Simon's opening brief at 14-15.) Sales tax is
indeed a transaction-oriented tax, but it does not necessarily focus on just one transaction,
as advocated by the Commission. The Court should thus reject the arguments raised by
the Commission, and rule that Simon's satellite units are tax exempt under the vehicle
exemption in Utah Code Ann. § 59-12-104(36) because they become an important part of
a vehicle.
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II.

The Ordinary Meaning of The Term "Vehicle" Includes the Parts That
Make-up the Vehicle, and to the Extent Ambiguity Exists, Legislative History
and Policy Considerations Also Support This Reading.
Simon agrees with the Commission that statutory terms should be given their plain,

ordinary and common meaning, that words should not be added to statutes, and that no
resort to legislative history is necessary when statutory terms are clear and unambiguous.
Under these principles, Simon believes the term "vehicle" in Utah Code Ann. §
59-12-104(36) is very clear because a vehicle is nothing more than an aggregation of
parts. The statutory definition of "vehicle" attests to this fact by including specially
constructed vehicles. (See Simon's opening brief at 9.) Indeed, Simon believes it is the
Commission that is trying to add words to the statute by requiring that a vehicle be
purchased in a single transaction. Simon thus believes that the Court should rule in
Simon's favor based on the plain language of the Authorized Carrier exemption.
The Commission obviously has a contrary view, and "a statute is ambiguous if it
can be understood by reasonably well-informed persons to have different meanings.'"
Tanner v. Phoenix Ins. Co., 799 P.2d 231, 233 (Utah Ct. App. 1990). To the extent the
Court believes the Commission's position is reasonable, it is appropriate to consider the
legislative history. State v. Ostler, 31 P.3d 528, 529 (Utah 2001). As noted in Simon's
opening brief at 11-14, the legislative history is clear that the purpose of the Authorized
Carrier Exemption was to put an end to the Commerce Clause Game being played by
trucking companies. A ruling that the satellite units are taxable in this case will frustrate
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that purpose because carriers will be forced to play the game again. (See Simon's
opening brief at 11-14.)
The Commission claims that "gamesmanship" is intolerable and must be rejected
by the Court. Ironically, it was the Tax Commission itself that, prior to the passage of the
Authorized Carrier exemption in 1996, provided an affidavit to trucking companies
stating that companies were exempt from tax on truck purchases if they took delivery of
the truck outside Utah and took their first load outside Utah. (See Simon's opening brief
at 11.) The Commission itself condoned and even initiated the "gamesmanship" that
spawned the passage of the Authorized Carrier Exemption in 1996. Simon agrees with
the Commission, and the Legislature, that such "gamesmanship," is foolish. Accordingly,
this Court should rule in Simon's favor so the games do not begin anew as taxpayers flee
the state to purchase parts to create their vehicles.
III.

Tax Exemptions Must Be Given Their Full Intended Purpose,
The Commission points out that exemptions from taxation are generally construed

narrowly. The Commission fails to point out the remainder of this principle, however,
which is that "while exemptions from taxation are generally construed narrowly, they
should, nonetheless, be construed with sufficient latitude to accomplish the intended
purpose." Utah County v. Intermountain Health Care, Inc., 725 P.2d 1357, 1359 (Utah
1986) (emphasis added); see also Eaton Kenway, Inc. v. Tax Comm'n, 906 P.2d 882, 886
(Utah 1995); Parson Asphalt Prods., Inc. v. Tax Comm'n, 617 P.2d 397, 398 (Utah 1980);
OSI Industries, Inc. v. Tax Comm'n, 860 P.2d 381 (Utah App. 1993). As noted above and
#119333 vl
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in Simon's opening brief at 11-14, the intended purpose of the Authorized Carrier
exemption will be frustrated if the Court upholds the district court's ruling.
IV.

The Commission is Trying to Ignore its Own Clear Language in its Passenger
Tramway Advisory Opinion.
The Commission tries to distinguish its advisory opinion on Passenger Tramways

by noting that the opinion dealt with whether Passenger Tramway parts are real or
personal property, and whether tax was payable by the real property contractor or the ski
resort. This is all true. However, the Commission tries to ignore other language in the
advisory opinion, where the Commission expressly stated that "the tramway and all of its
essential parts or accessories" are exempt. (See Simon's opening brief at 14.) These parts
and accessories include wiring, nuts, bolts, and anything else that is an essential part of
the tramway.
If the Utah sales tax applied to only one transaction, as the Commission alleges,
then the exemption for passenger tramways would have to be limited to the single
purchase of the tramway car itself, for a bolt is not a "tramway." The Commission
realized, however, that such a result is nonsensical, and ruled that all parts necessary to
build a tramway are exempt. The Commission's ruling is correct because a taxing system
should not discriminate against those who choose to save money by self-manufacturing when
they can. This Court show follow the Commission's persuasive reasoning, and that of the
Wyoming Supreme Court in Burlington Northern RR Co. v. Wyoming, 820 P.2d 993 (Wy
1991), and rule that all parts necessary to build a vehicle are similarly exempt.
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V.

The Statutory Exemption for Airline Repair Parts Does Not Hurt Simon's
Case, it Merely Establishes That the Vehicle Exemption Should Exclude
Repair Parts.
The Commission notes that the Legislature has passed an exemption for "parts and

equipment installed in aircraft" in Utah Code Ann. § 59-12-104(5), and suggests the
Legislature could have done the same for vehicles if it wanted to. However, the aircraft
exemption was passed for repair parts, not parts necessary to build a new airplane.
The airplane parts exemption was passed in 1984 to lure Western Airlines (now
Delta) to build a repair facility in Utah. As stated in the recorded legislative history,
Representative Strong stated on the house floor: "our purpose in exempting this
particular tax would be . . . to attract the industry of maintaining, doing major
maintenance here in the state of Utah . . . If this exemption passes, there will be an
incentive for major airlines, and in this case, Western Airlines, to establish a major
maintenance facility here." See recorded legislative history of Senate Bill 62 (1984),
attached as Exhibit A (emphasis added). Representative Fullmer further stated:
"[cjurrently Western Airlines ferries aircraft to California to perform this maintenance."
Id. (emphasis added). Lastly, Representative Gygi stated: "they're [Western] ready to
come in here with 250 new employees to repair aircraft." Id. (emphasis added). In short,
the airline exemption was designed to cover repair parts, not parts used to build an
airplane, and thus does not hurt Simon's case. Indeed, it is because of this airplane repair
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parts exemption that Simon believes the vehicle exemption should apply only to parts
installed prior to the truck being placed into service, and not to later-installed repair parts.
CONCLUSION
For the foregoing reasons, the Court should reverse the Order of the district court
and hold that a self-manufactured vehicle is tax exempt to the same extent as a vehicle
manufactured in a factory, thus exempting Simon's purchases of satellite units from sales
tax. This Court should then remand the case to the district court with instructions that the
satellite units will be exempt if Simon can prove at trial that the units were placed on
exempt trucks.
RESPECTFULLY SUBMITTED this 29th day of July, 2002.
HOLME ROBERTS & OWEN LLP
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I caused a true and correct copy of the foregoing Reply
Brief of Appellants to be mailed, postage prepaid, this 29th day of July, 2002, to the
following:
Clark Snelson
Michelle Bush
Office of the Utah Attorney General
Heber M. Wells Building, 5th Floor
160 East 300 South
Salt Lake
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Exhibit A
(Legislative History of SB 62 (1984))

H O U S E

OF REPRESENTATIVES
STATE O F UTAH
j . <V

CAROLE E. PETERSON
CHIEF CLERK
316 STATE CAPITOL, SALT LAKE CITY, UTAH 84114
(801) 538-1029 / 538-1280

July 3, 2002

TO WHOM IT MAY CONCERN:
I, Carole E. Peterson, Chief Clerk of the Utah House of Representatives hereby certify that the
following attached verbatim transcription pertaining to S.B. 62, COMMERCIAL AIRCRAFT
SALES TAX EXEMPTION, sponsored on the House Floor by Representative Don Strong is true
and correct. The House Floor Debate on S.B. 62 is contained on three (3) typewritten pages and
was recorded on record twelve (12), 45th Legislature, Day 20, January 28, 1984.

Respectfully,

CAROLE E. PETERSON
Chief Clerk

Legislative History
Senate Bill 62 (1984) Commercial Aircraft Sales Tax Exemption
Representative Strong: Substitute Senate Bill 62 is entitled the Commercial Aircraft Sales Tax
Exemption. If you'll look through this bill, I've handed you out a fact sheet that you can follow,
but if you'll look through the bill it's gone through several different stages. The wording which
comes out on the copy says that this is an Act relating to taxation providing for an exemption
from the sales and use from all sales of aircraft and machinery and equipment used in the repair
and maintenance of commercial aircraft primarily engaged in interstate commerce or foreign
commerce. Now the reason that they went that far is to make sure that this exemption fits exactly
what we're talking about. This is in fact an exemption from the sales tax.
Right now this exemption will have almost no effect on the present revenues because we simply
don't do maintenance work in the state of Utah. You might as well be aware that this exemption
is done in quite a few other states.
The reason for the exemption is to attract exactly the business that we're talking about, to the
state. So, our purpose in exempting this particular tax would be exactly that, to attract the
industry of maintaining, doing major maintenance here in the state of Utah. Now, at the present
time we don't really have that. Obviously, if this exemption passes, there will be an incentive for
major airlines, and in this case, Western Airlines, to establish a major maintenance facility here.
They want to have a hanger built that will handle DC 10s, 727s and enough aircraft to support
that endeavor. You'll notice on your fact sheet that by doing this, this facility if it were built, and
our understanding is that it would be built if this legislation passes, we would then have 200 to
250 people hired. Their salary level something over $31,000 to $33,000 per annum. Which
would mean another $7,000,000 added to Western's payroll which is currently at $43,000,000 per
annum.
Obviously, the thing which we're asked to do is to see if in our judgment exempting a sales lax
on an industry, which we really don't have in the state, is worth having an industry come here
with 200 to 250 jobs. It's completely my opinion and my judgment that this is a good tradeoff
and I would request your support of this bill.
Representative Lewis: Last session we passed a bill to exempt sales tax on in-flight meals, of
meals prepared for in-flight use, here in the state. I think the idea was that we were going to try
to get more jobs and more industry here - business that would go somewhere else. I think we
have the same situation here with this bill. We have a chance to get something here, it's on the
come, we're not going to lose anything except the business. We're not going to lose the revenue.
We'll lose the business entirely. I support this bill.
Representative Schmutz: (Question directed to Representative Strong) The constitution
promulgation indicated in the fiscal note - do you have any resolution of that?
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Representative Strong: Yes, I understand that the fiscal note concerns something that was done
in the state of Iowa. There is a real question on that, whether that affects the state of Utah. I think
probably that we would rather take the stand that if there is a problem we would rather have the
problem come up and then address it at that time.
Representative Hillvard: I stand in opposition of this. Simply for the reason we use our income
tax. We have so many exemptions. We add two or three new ones. Same thing with sales tax.
We ought to go back and have it implied that - we have so many exemptions . . . Representative
Lewis, I don't think that we did get those new businesses we were promised. We get promised
this all the time and we end up with no real report back that we really have done anything except
exempt some other industry and made tax law more complex.
Representative Witucki: I have to at least ask this question - when we give exemptions to the
fair and computers, to Kennecott and to Western Airlines, guess who pay that sales tax? You
and me and our constituents pay it. Let's cut out all these exemptions please.
Representative Gvgi: In response to some of them on the exemption on food last year, did it do
any good? Let's reflect back on that. We were getting about 30 flights a day. Today we're
getting 90 flights a day, or 89 or 90 flights a day. They tripled this amount. Now what this
would do if we were to give these people this exemption, they're ready to come in here with 250
new employees to repair aircraft. This would be 250 new people, new jobs that would be
brought in here. And I know that it would not be people that would be hired here, but people
who have to work on these airplanes, have to be certified airplane mechanics. They can't even
change a tire on it. I've talked with my uncle who is a retired FFA inspector, and these people are
needed in here. If you're going to make a lot of money, you're going to have to spend a little
money. I would speak in favor of this.
Representative Jenkins: I think you all know where I come from, but here we go again. Last
year it was the food, the Marriott bill earlier this year. We've had the Kennecott bill and now
we're getting rid of the Western Airlines bill. When are we going to get rid of the Joe Jenkins
bill? All we are doing is exempting people. You can't tell me they aren't going to come anyway
because they are. You can't tell me that Marriott wouldn't have continued last year because they
would have. What we're looking at is the future income or lack thereof in this state. We can't
continue to do this. We have to look further ahead than what happens to be the promise of jobs
that may not materialize.
Representative Fullmer: Currently Western Airlines ferries aircraft to California to perform this
maintenance. Two hundred and fifty people here, for the first three months, every time they
spend a dollar turns over nine times in this community. After that it turns over only three times.
The multiplication factor simply means that you're going to get a whole lot of increase. Seventyfive new jobs were added to the Marriott food people for the in-flight service. It did pan out.
These engines are not built here. They cost a million bucks a piece. Colorado has this
exemption. California has this exemption. It would aid us with the hub that Western has
established here. It is a good bill. I urge you to support it.
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Representative Strong: Representative Fullmer answered the question for you, approximately 50
to 75 jobs were increased when the exemption was passed on the Marriott bill that we had last
year. I think the question comes down to whether or not you want to exempt, for a specific
industry, which is exactly what we're doing, on the chance that you'll get somewhere between
200 to 250 people. That probably is firmer than it sounds and that probably will happen. But it
certainly won't happen if we don't pass the exemption. They can go to any number of states who
have passed this exemption because those states will have the exemption in place so that you can
take advantage of it. For all of the work we do in trying to attract industry to this state, I think
this is one that we ought to do. And my judgment says that we should vote for this bill.
Passed: 41 Yes/21 No
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